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MVEMORANDUM OPI NI ON

This matter cones before the Court on nonparty John Huang’ s
notion to reconsider portions of this Court’s decisions issued
Decenber 22, 1998. The Court will grant the notion for
reconsi deration. Upon reconsideration, the Court wll
neverthel ess permt the deposition of M. Huang to continue as

schedul ed by the Magi strate Judge.

| .  FACTUAL BACKGROUND

As detailed in the Court’s nmenorandum opi ni ons dat ed
Decenber 22, 1998, the circunstances surrounding the first
deposition of nonparty John Huang constituted a brazen display of
di sregard and di srespect for the courts. To avoid service of a
subpoena, M. Huang went into hiding wwth the aid of friends,
famly, and even his attorney, who represented that he was not
within the Court’s jurisdiction although it is now clear that he

was in the Washington, D.C. area the entire tine. Only after the



United States Marshals were called into action and this Court
demanded cooperation from Huang’s then-enpl oyer, the Denobcratic
National Commttee, did Huang resurface and accept plaintiff’s
subpoena.

When Huang was finally deposed, although subject to a
subpoena duces tecum he appeared w thout a single docunent.
Subsequent revel ations gave this Court reason to wonder how M.
Huang coul d have possessed no docunents responsive to plaintiff’s
subpoena. The Court al so found reason to question the veracity

of M. Huang' s deposition testinony.

1. MOTI ON TO RECONSI DER

M . Huang now noves for reconsideration of the Court’s
Decenber 1998 credibility findings and of the Court’s decision to
permt plaintiff to resunme the deposition partially term nated!?
in 1996. M. Huang correctly observes that the Court’s Decenber
1998 deci sion was reached w t hout adequate opportunity for
argunent from himas a nonparty, because plaintiff’s request to
continue the deposition was raised in the context of a request
for a status conference that was not served on nonparties. For
that reason, the Court wll grant M. Huang's notion and

reconsider its Decenber decision insofar as it relates to him

1On Cctober 31, 1996, the Court ordered that the oral
exam nation of M. Huang be term nated, and that further
exam nation be by witten questions. As discussed bel ow, that
order will be vacated by today’s deci sion.
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Upon reconsi deration, the Court declines to substantially
revise its Decenber credibility findings. Although M. Huang s
notion to reconsider has raised sone legitimte questions as to
whet her the Court’s credibility findings were overstated in
specific instances, he has presented no evidence that would
persuade this Court that its central determ nations were
i naccurate. If M. Huang did not receive “the benefit of the
doubt” in the Court’s Decenber rulings, it is no one’s fault but
M. Huang’s. Hi s behavior prior to accepting the subpoena was so
egregious that the Court nust take every representation he makes
with a grain of salt.

In any event, M. Huang’'s objections to the Court’s Decenber
credibility determnations have little effect on the Court’s
decision to permt the plaintiff to resune his deposition. M.
Huang’s failure to produce even a single docunent for his Cctober
1996 deposition, seen with the benefit of hindsight and in |ight
of the extraordinary record of this case both in general and as
it pertains to M. Huang specifically, is enough to persuade the
Court that the October 31, 1996 protective order should be
vacated and the deposition continued. In particular, the
plaintiff should be allowed to question M. Huang about rel evant
portions of the desk cal endar nmaintained by his secretary at the
DOC. This cal endar was not produced to plaintiff at the Cctober
1996 deposition, and questions concerning it may reasonably be
expected to | ead to adm ssi bl e evidence which plaintiff has had
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no previ ous adequate opportunity to explore.

The Court al so notes that plaintiff has uncovered a
substantial anmount of information since M. Huang's COctober 1996
deposition, and even persuaded this Court that the defendant
engaged in a striking pattern of m sconduct, including the
unl awf ul destruction and renoval of docunents. Gven M. Huang s
conceded i nvolvenent in a wide range of affairs as Princi pal
Deputy Assistant Secretary at the DOC and his now wel | -
established participation in inproper canpaign finance
activities, plaintiff is entitled to explore the issues of this
case with himagain, arned with the information acquired since
the COctober 1996 deposition.

The Court would al so take the opportunity on reconsideration
of the Decenber decision to clarify one issue. 1In its Decenber
1998 nenoranda opi nions, the Court sonewhat inartfully referred
to the continued deposition of M. Huang as a “redeposition,” not
foreseeing at the tinme that an issue mght arise in which the
di stinction between a continued deposition and a redeposition
woul d be significant. Upon review of the plaintiff’s June 1997
pl eading, plaintiff’s request is clear: “Plaintiff respectfully
requests the Court to permt it to continue the depositions of
Jude Kearney and John Huang. Kearney and Huang were first
deposed in October, 1996, and evi dence devel oped subsequently
indicates that their previous testinmony was untrue or inconplete
in material aspects.” Plaintiff’s Request for a Status
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Conference, filed June 4, 1997, at 7. Thus, to the extent the
Court analyzed plaintiff’s request as a request for a second
deposition under Federal Rules of Cvil Procedure 30 and 26, the
Court inadvertently m sconstrued the request.

The appropriate analysis is whether the Court should permt
plaintiff to continue Huang’ s deposition by oral exam nation.
After tenporarily suspendi ng the COctober 1996 deposition, the
Court granted in part Huang’s notion to term nate the deposition
on Cctober 31, 1996, stating that the deposition could continue
by witten exam nation. The Court expressly based its decision
on M. Huang’s “profession of such limted know edge of the
Comrerce Departnent’s search for responsive docunents under
FOA " COctober 31, 1996 Order. Needless to say, subsequent
revel ati ons have shown that basis to be a faulty one, and the
Court wll now vacate the October 31, 1996 order partially
granting Huang’s notion to termnate his deposition. In addition
to the witten questions permtted under the October 31, 1996
order, plaintiff will be permtted to continue the oral
exam nation of M. Huang as set forth above.

Finally, although the issue is not (yet) squarely before the
Court, it is apparent fromother filings in this case that M.
Huang questions whether this Court retains jurisdiction over him
in light of his current residence in the Central D strict of
California, suggesting that a second deposition under Rules 30
and 26 m ght nore appropriately be taken in California. However,
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the Court has nowclarified that it is permtting the Cctober
1996 deposition by oral exam nation to continue, rather than
ordering a new deposition. The Court therefore holds that it
retains jurisdiction over M. Huang’'s deposition. Although the
Court could find no caselaw directly on point, it would be an
unusual result indeed if a deponent could renove hinself fromthe
authority of a valid subpoena sinply by changing his residence
whil e his deposition was suspended by order of the court. O
course, the length of tinme between the COctober 1996 deposition
and its continuation on April 13, 1999 is an unusual

ci rcunstance, and the fact that the Court until today had limted
any further examnation to witten questions would | essen the
deponent’ s expectation of a need to reappear for oral

exam nation. The Court therefore is conscious of the legitimte
interest in avoiding undue inconveni ence to nonparties, and has
carefully considered the conpeting interests in this case. The
fact remains, however, that the resunption of M. Huang's
deposition by oral exam nation has been necessitated primarily by
M. Huang’s own actions in failing to produce responsive
docunents in 1996 and in giving testinony that the Court has
found dubious in various respects. Under the circunstances, the
continued deposition of M. Huang in this jurisdiction wll

i npose no undue burden on him and the Court therefore finds no



reason to relinquish its continued jurisdiction over M. Huang.?
Furt hernore, because M. Huang’s deposition before this
Court wll be continued here, econony of tinme and noney weigh in
favor of allowing plaintiff to address all relevant issues (both
those left over fromthe suspended 1996 deposition and those
di scovered since that tinme) at one deposition. |In this regard,
t he subpoena served by plaintiff on March 22, 1999 will be
consi dered supplenental to the October 1996 subpoena and w ||
carry the full force of the 1996 subpoena. Wiile the March 22,
1999 subpoena does not appear to go beyond the requests contained
in the 1996 subpoena, to the extent that the 1999 subpoena
requests docunents obtai ned subsequent to the Cctober 1996
deposition or information outside the scope of the 1996 subpoena,
M. Huang will be bound to produce responsive information to the
sane extent as if it had been requested in COctober 1996. Al
those involved will be best served by concluding M. Huang’s

i nvol venent in this case as quickly and efficiently as possible.

[11. CONCLUSI ON
M. Huang’s notion to reconsider is granted, and upon
reconsi deration the Court wll order that his deposition by oral

exam nation shall resune as schedul ed by Mgi strate Judge

2lt would also be a poor use of judicial resources to
necessitate the invol venent of another district court judge in
California in this long litigation, which has a history of
m sconduct by DOC enpl oyees and forner enpl oyees.
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Facciola. In the interest of fairness, if nonparty John Huang
continues to feel that this Court’s credibility findings inits
Decenber 1998 decisions were in error, the Court will entertain
an appropriate notion after M. Huang’s resuned deposition is
conpleted. Plaintiff’'s request for fees and costs is denied.

Today’ s deci sion on reconsideration should adequately
clarify that the deposition currently scheduled for April 13,
1999 is a resunption of M. Huang’s Cctober 1996 deposition and
that, consequently, this Court retains full jurisdictional power
over M. Huang pursuant to the subpoena issued in Cctober 1996.
Al though M. Huang is of course entitled to rai se whatever
nonfrivol ous | egal argunments he pleases, the Court rem nds him
that the nmenory of his October 1996 shenani gans has not faded,
and a repeat performance will not be tolerated.

A separate order will issue this date.

Royce C. Lanberth
United States District Judge
DATE:
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ORDER

Upon consi deration of nonparty John Huang’s notion to
reconsider, filed January 7, 1999, the opposition thereto, the
reply, and the record in this case, and for the reasons set forth
in the nmenorandum opinion issued this date, it is hereby

ORDERED t hat the notion for reconsideration is GRANTED; and,
upon reconsideration, it is further

ORDERED that this Court’s order of Cctober 31, 1996 is
hereby VACATED; and it is further

ORDERED t hat the deposition by oral exam nation of M. Huang
shal | resune as schedul ed by Magi strate Judge Facci ol a.

SO ORDERED

Royce C. Lanberth
United States District Judge
DATE:



